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STATEMENT OF JURISDICTION
The Utah Court of Appeals has jurisdiction in this matter pursuant Utah Code Ann.
§ 78-2a-3 (1996).
STANDARDS OF REVIEW
Issues of relevancy are reviewed under an abuse of discretion standard.
State v. Blubaugh, 904 P.2d 688 (Utah Ct. App. 1995). Jury verdicts will
not be overturned unless the evidence presented at trial is so insufficient
that reasonable minds could not have reached the verdict. Utah v. Colwell,
994 P.2d 177 (Utah 2000). Issues of law are reviewed under a correctness
standard, without deference to the trial court. Meadowbrook, LLC v.
Flower, 959 P.2d 115 (Utah 1998).
STATEMENT OF FACTS
Plaintiff/Appellee takes issue with the Statement of Facts in the Brief of Appellant.
Defendant/Appellant certainly has the option of portraying underlying "facts" in a light
most favorable to her appeal. Such a tactic, when ethically pursued, means to select
testimony or other evidence of record that reflects favorably on one's position. It does not
mean to mislead by turns of phrase. For example, in the Statement of Facts in the Brief of
Appellant, misleading, prejudicial language is employed in an attempt to paint the officers
in a manner that they were looking for trouble and wanted to shoot someone. (Br. of
Appellant at 5),
Salt Lake City's Statement of facts is as follows:
1.

On August 11, 1999, Officer Merrill Stuck was working patrol, answering calls and
was waived down at 4th East and South Temple, (Tr. at 19,11. 11-20).
2

2.

He spoke with Tara McCormick, who is the daughter-in-law of Kathalyn Dawn
McCormick, the defendant in this case, (Tr. at 20,11. 1-9; Tr. at 21,1117-23; Tr at
40,11 2-4).

3.

Tara McCormick informed the officer that she'd had a fight with her husband
James, that he had assaulted her, grabbed her tongue and threatened to tear her
tongue out of her mouth, thrown a birthday cake all over the room along with plates
and utensils and that she was so scared she took her child and left. ( Tr. at 20,11. 1221; Tr at 40,11 5-7).

4.

Officer Stuck was then under a duty to investigate the domestic violence and make
an arrest. (Tr. at 21,11. 4-15).

5.

Officer Stuck was met at the apartment of Tara McCormick by the defendant
Kathalyn Dawn McCormick who was identified in court. (Tr. at 21,11. 16-17 & p.
22,111-11).

6.

Officers attempted to contact James, but no-one would answer the door, (Tr. at 22,
11. 13-20; Tr at 40,11 18-24), and therefore returned to Kathalyn and Tara
McCormick where officers retrieved a key and got permission to go into the
apartment. (Tr. at 22,11. 22-25 & 23,11; Tr at 42,11 8-11).

7.

Kathalyn McCormick was advised to stay in front of the apartment complex while
the officers contacted James. (Tr. at 23,11. 2-7).

8.

Kathalyn McCormick did not stay in front of the apartment, but followed the
officers into the apartment complex, pushed her way in front of the officers and
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started yelling through the door. (Tr. at 23,11. 15-22; Tr at 43,11 1-4). Kathalyn
McCormick was told between six to ten times to leave at which she eventually
complied. (Tr. at 23,11. 23-25 & 24,11 1-4; Tr at 43,11 8-19).
9.

When the officers entered the apartment they found James McCormick standing
naked and had a Samurai sword cocked above his head threatening with it telling the
officers to get out of his apartment and go away. He was also saying to the officers
that they would have to kill him. (Tr. at 24,11. 19-25 & 25,1 1; Tr at 43,11 22-25 &
p. 44,11 1-2).

10. The officers had drawn their guns and were ordering James to drop the sword. At
that time Kathalyn McCormick came in between the officers and James McCormick
with an infant grandchild in her arms. (Tr. at 25,11. 2-5; Tr at 46,11 2-18).
11.

She yelled at officers to put their guns down and leave her son alone. (Tr at 48,11 68)

12.

Officers yelled at her to leave. Her actions placed the officers, herself and the
grandchild at risk. (Tr. at 25,11. 12-25); Officer Greer, pushed her out of the way
and yelled for her to "get out" repeated ten times. (Tr at 48,11 9-13).

13. Kathalyn McCormick did not obey those commands, but instead jumped back
between the officers and James McCormick. (Tr at 49,11 1-4).
14. Kathalyn McCormick then began pushing and pulling Officer Greer on the arm
which was holding his weapon. Officer Greer had to physically remove Kathalyn
McCormick from the room. Officer Greer then pushed her back into the hallway
4

with his body, which knocked her onto the ground. (Tr. at 31,11. 12-25; Tr at 50,11
2-15).
15.

Officer Greer and Officer Stuck were in a dangerous situation and Kathalyn
McCormick's actions were making it more dangerous. (Tr at 50,11 16-25 & p. 51 11
1-23).

16. Officer Greer then confirmed his partner was relatively under control of the
situation and pushed Kathalyn McCormick down the hall and out of the building,
repeating over and over "Get out of the building. Get out of the building. Stay
outside. Stay out. Stay out." (Tr. at 52,11. 1-8).
17. After leaving the area, Officer Poulsen was ordered to clear the hallway and arrest
Kathalyn McCormick. (Tr. at 128,11. 15-20).
18. Officer Poulsen ordered Kathalyn McCormick into one of the apartments and she
refused to comply. (Tr. at 129,11. 1-15).
19. After Officer Cyr arrived he was ordered to have everyone exit the building for
safety. He Ordered Kathalyn outsided the building. She refused to comply. (Tr. at
142,11. 2-23).
20.

She had to be forcefully removed from the building by Officer Cyr. (Tr. at 143,11.
4-9).

21.

After deliberating the jury came back with a unanimous verdict of guilty of
Interfering With Officer In Discharge of Duty, a class B misdemeanor.
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SUMMARY OF THE ARGUMENT
I.

DEFENDANT/APPELLANT'S ARGUMENTS ARE INADEQUATELY BRIEFED

Defendant's brief is inadequately drafted in that the arguments presented in both
"Reason for Appeal" A, B, & C and "Statement of Issues" 1-7 and do not comply with
Rule 24(a)(9) and 24(e) of the Utah Rules of Appellate Procedure. The argument sections
of the Brief of Appellant do not provide appropriate citations to the record to put
Appellee on notice as to what evidence was allegedly excluded or how the issues were
preserved. No case law or legal analysis is provided as to any of defendant's issues, and
the issues presented are without analysis and insufficient. The burden of filling in the
gaps in Appellant's arguments has been left to Appellee and this Court.

II.

DEFENDANT'S ALLEGATION OF EXCLUSION OF EVIDENCE IS INCORRECT AND
THE ISSUES PRESENTED FOR APPEAL WERE N O T PRESERVED AT THE TRIAL
COURT LEVEL

Due to the inadequacy of the Brief of Appellant, Appellee has had to make
assumptions about the record as to where and how evidence was excluded. Appellee has
proceeded based on those assumptions. Judge Livingston did not show bias or prejudice
in the trial. Defendant's photos of injuries were not excluded as alleged. With respect to
the photo alleged to have been excluded in Point 4 of the Brief of Appellant, Appellant
did not preserve the issue, making no proffer as to relevance or what it would establish.

III.

THERE WAS SUFFICIENT EVIDENCE TO FIND DEFENDANT GUILTY OF
INTERFERING W I T H OFFICER IN DISCHARGE OF DUTY

From what can be gathered from defendant's arguments A, B & C, the
defendant contends that the evidence was insufficient to support the jury's verdict;
however, the facts more than support a finding of guilt against defendant. Even
defendant's version of the facts support such a finding.
ARGUMENT
I.

DEFENDANT/APPELLANT'S ARGUMENTS ARE INADEQUATELY BRIEFED

The argument section in the Brief of Appellant is inadequate with respect to the
issues raised in issues , (Br. of Appellant at 12-13).
The argument [section of an appellate brief] shall contain the
contentions and reasons of the appellant with respect to the issues
presented, including the grounds for reviewing any issue not
preserved in the trial court, with citations to the authorities, statutes,
and parts of the record relied on.
Utah R. App. P. 24(a)(9). Due to the inadequacy of the Appellant's briefing, the issues
before the court are too broad and too vague to merit further review or oral argument.
Appellant's arguments, (Br. of Appellant at 12-13), are cursory at best with respect
to the "contentions and reasons" behind them. Utah R. App. P. 24(a)(9). Essentially, the
arguments consist of several general conclusions without any legal analysis for either
Appellee or this Court to rebut or follow.
In points 1,2,3 & 7, defendant alleges that Judge Livingston was somehow
prejudiced against her. No specific allegations are made with regard to this issue. Br. of
7

Appellant at 12-13. It is then left to Appellee to provide both the analysis and the reply.
With respect to Judge Livingston's actions at trial, there is nothing to suggest any
prejudice. The actions complained of by defendant do not show an intent of Judge
Livingston to favor one side or the other. The complaint of no jury trial or a bentch trial
after the jury trial is incorrect. Defendant received a jury trial and was brought back for
sentencing. Defendant's complaint of Judge Livingston laughing at the photos of her
naked son does not go to any valid appellate issue, nor does it show favoritism to either
side. The allegation that Judge Livingston accused her of lying about having Mr. Searle
representing her does not go to any appellate issue. The fact is Mr. Searle did represent
the defendant at trial. Further, defendant was found guilty at trial by a jury with
overwhelming evidence against her. The diminimus actions complained of against Judge
Livingston by defendant if any, were harmless. State v. Alonzo, 973 P.2d 975, (Utah
1998). Further, defendant failed to raise such issue at trial of Judge Livingston being
prejudiced. Such issue has not been preserved for appeal. Defendant's verdict was by
jury. Defendant asserts in point 2, that Judge Livingston did not want to do this as a jury
trial; however, defendant was given a jury trial, which jury made a unanimous finding of
guilt against her.
The issues raised by Appellant's Points 1, 2, 3, 5, 6, & 7 were not preserved at the
trial court level. Appellant alleges in Point 5 that evidence was not provided to her;
however, plaintiff is aware of no such statements, nor was this issue ever raised at any
level. Appellant fails to address the matter of preservation of issues at any point. Of
8

course, that would have required specific citations to the record, which are also noticeably
lacking.
Point 6 raises the issue of the captain of the jury falling asleep; however, this issue
was not preserved at trial. No record of the captain of the jury falling asleep was made at
trial. No issue of prejudice is made with respect to such allegation. There is no
indication of such a record before the Court.
"It is well settled that a reviewing court will not address arguments that are not
adequately briefed." State of Utah v. Jacoby, 363 Utah Adv. Rep. 23, 25 (Utah Ct. App.
1999). The Utah Supreme Court has repeatedly clarified this principle, as seen in these
recent remarks:
We have made clear that this court is not "'a depository in which the
appealing party may dump the burden of argument and research."'
State v. Bishop, 753 P.2d 439, 450 (Utah 1988) (quoting Williamson
v. Opsahl, 92 111. App. 3d 1087, 416 N.E.2d 783, 784, 48 111. Dec.
510 (111. 1981)). We further clarified the requirements of rule
24(a)(9) in the recent case of State v. Thomas, 961 P.2d 299 (Utah
1998), where we stated that rule 24(a)(9) "implicitly . . . requires not
just bald citation to authority but development of that authority and
reasoned analysis based on that authority." Id. at 305.
State v. Jaeger, 360 Utah Adv. Rep. 3, 6 (Utah 1999). See also, Burns v. Summerhays,
927 P.2d 197 (Utah Ct. App. 1996), State ex rel C.Yv. Yates, 834 P.2d 69 (Utah Ct. App.
1992).
In Jaeger, the appellant cited "relevant constitutional provisions" and case law, but
"his brief otherwise lacked any meaningful analysis of this authority." Id. The Court
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therefore declined to consider his constitutional arguments. As to Appellant's
Point 4 in the present case, however, the Brief of Appellant more closely parallels the
situation in Jacoby, where (as to one issue) the "brief contained] no legal analysis or
authority..." Jacoby, at 25 (emphasis added).
In lieu of citations to the record, Appellant primarily cites her own Statement of
Facts for "support" of her contentions. (As indicated on pp. 2-3, supra, Appellee takes
issue with the Statement of Facts found in the Brief of Appellant.).

II.

DEFENDANT'S ALLEGATION OF EXCLUSION OF EVIDENCE IS INCORRECT AND
THE ISSUES PRESENTED FOR APPEAL WERE N O T PRESERVED AT THE TRIAL
COURT LEVEL

Defendant asserts she was not allowed to admit exhibits of her exposed bruised
breast indicating where she had been pushed by Officer Greer's elbow when she was
knocked down. This is untrue. Contrary to Ms. McCormick's assertion and over the
City's objection those photographs were admitted. See Tr. pp. 184-189. Plaintiff can
find no exclusion of other photos regarding closet doors referred to in Appellant's Brief.
The Utah Supreme Court "has previously noted that 'we will not set aside a verdict
because of the erroneous exclusion of evidence unless a proffer of evidence appears of
record, and we believe that the excluded evidence would probably have had a substantial
influence in bringing about a different verdict.'" {State v. Arguelles, 921 P.2d 439, 445
(Utah 1996), quoting State v. Rammel 721 P.2d 498, 499-500 (Utah 1986). See also Hill
v. Hartog, 658 P.2d 1206, 1209 (Utah 1983).) Because Appellant failed to adequately
preserve any issue relating to the alleged photos being excluded and because the
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defendant had no photos excluded, this Court should decline to address the merits of
Point 4 of the Brief of Appellant.
There is no prejudice to defendant. "'[E]ven if we were to conclude that the
evidence here was improperly admitted [or excluded], that would not decide the issue.
We still would have to determine whether the error was harmful."5 State v. Hamilton, 827
P.2d 232, 240 (Utah 1992). In the present case, even if there was an exclusion of evidence
concerning the photo of the closet door and even if found to be relevant it was harmless
error. Such evidence did not go to refute any testimony of the officers and did not have
any relevance as to the allegations against the defendant. The jury had the opportunity to
assess the credibility of all the witnesses, the investigating officers and made a unanimous
finding against the defendant.

III. THERE WAS SUFFICIENT EVIDENCE TO FIND DEFENDANT GUILTY O F
INTERFERING W I T H OFFICER IN DISCHARGE OF DUTY.

Defendant was represented by counsel in a jury trial before her peers.
Defendant's verdict is based upon the testimony of five officers and her own
testimony. Even from defendant's own statement of facts which are slanted to her
benefit, she admits to Interfering with the Officers. She states, "I was knocked
down again by Dave Greer he yelled at me to get out. I got back up . I told him I
was not leaving." Appellant Brief, pp. 5-6. Later defendant states, "If standing
there, being there, or refusing to leave is interfering- then I am guilty..."
Appellant Brief, p. 9.
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Ms. McCormick offers no examples of exactly what she is referring to when
she states the verdict is based upon "the lies of the five police officers who
testified against [her]." Appellant Brief, p. 1. The facts as presented to the jury
taken in a light most favorable to the jury's findings does not warrant reversal.
This jury verdict should not be overturned lightly. While defendant claims the
evidence was insufficient, the jury found otherwise and there is no basis for
overturning that verdict.
We will not lightly overturn a jury verdict. See State v. McClain, 706 P.2d
603, 605 (Utah 1985). A verdict rendered by a jury is overturned only if the
evidence presented at trial is so insufficient that reasonable minds could not
have reached the verdict. We review the evidence presented at trial in a
light most favorable to the verdict. See id.; Petree, 659 P.2d at 444;
Workman, 852 P.2d at 984. When findings of all required elements of the
crime can be reasonably made from the evidence, including the reasonable
inferences that can be drawn from it, we stop our inquiry and sustain the
verdict. See McClain, 706 P.2d at 605; State v. Eaton, 701 P.2d 496, 498
(Utah 1985); State v. McCardell, 652 P.2d 942, 945 (Utah 1982). '"Intent to
commit [a crime] may be found from proof of facts from which it
reasonably could be believed that such was the defendant's intent.1"
McClain, 706 P.2d at 605 (quoting State v. Kazda, 15 Utah 2d 313, 317,
392 P.2d 486, 488 (1964)). It is also the responsibility of the jury to
evaluate the evidence and give its own weight to the evidence in rendering
its verdict.
Utah v. Colwell, 994 P.2d 177 (Utah 2000).
Reasonable minds with the overwhelming evidence against defendant could only
have found the verdict as defendant. The officers were dealing with a highly dangerous
situation and requested defendant to leave the area with the infant child. Defendant
jumped between these officers with their drawn guns and the defendant with his raised
12

sword and even at one time was grabbing at the arm of one officer's arm which held the
gun. Not only was defendant endangering the officers, herself, and her son, she had
brought an infant in between all those involved. The officer's orders for her to leave were
a lawful command. She resisted, physically obstructed these officers and failed to obey
their lawful commands to leave. Defendant was guilty of Interfering with an Officer in
Discharge of his Duty.
CONCLUSION
The Brief of Appellant was inadequately briefed, and therefore this Court should not
reach the merits of either point raised by Defendant/Appellant. The arguments are, in fact,
so cursory (with little or no applicable legal analysis), and the issues are so ill-defined,
that this matter should not be set for oral argument. Also this Court should not reach the
merits of either point raised in the Brief of Appellant because those points were not
preserved at the trial court level. There is no showing of prejudice of Judge Livingston.
Defendant did have a jury trial before an impartial jury and was represented by counsel.
Contrary to defendant's allegations, the photos of her bruising which she has
complained of were admitted. As to the closet door photos, it is unclear whether it was
admitted or excluded as there is no reference to the Court Record; however, irregardless,
appellant failed to lay a sufficient foundation to establish relevance with respect to the
photo alleged to have been excluded, and the relevance of those matters would
appropriately fall within the trial court's broad discretion in determining relevance.
Furthermore, even if found to be erroneously excluded, the error was harmless as there is
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no reasonable likelihood that the jury would have arrived at a different verdict absent the
exclusion.
Therefore, this Court should affirm both the conviction and the sentence.
RESPECTFULLY SUBMITTED this Z V

day of November, 2000.

A

RICHARD W. DAYjraS (#5686)
Senior Assistant City/Prosecutor
Attorney for Plaintiff/Appellee
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ADDENDUM

Salt Lake City Ordinance § 11.04.030
Interfering with officer in discharge of duty prohibited.
Every person shall be guilty of a misdemeanor who:
B.
Wilfully resists, physically delays or physically obstructs a police officer or city fireman
or fails to comply with a lawful command of a police officer or city fireman in the discharge or
attempt to discharge any official duty of such officer or fireman.Utah Rules of Appellate Procedure 24(a)(9):
(9) An argument. The argument shall contain the contentions and reasons of the appellant
with respect to the issues presented, including the grounds for reviewing any issue not preserved
in the trial court, with citations to the authorities, statutes, and parts of the record relied on. A
party challenging a fact finding must first marshal all record evidence that supports the
challenged finding.
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